
 

Frozen in Time? The Court of Justice of the EU after Brexit 

The Shape of the UK’s extradition relations with the EU after Brexit are unknown. While continuity is 

expected in the UK’s relations with extradition partners outside of the EU and the European Arrest 

Warrant (subject to any manifesto commitments in this general election to withdraw the UK from the 

European Convention on Human Rights), what of the vast bulk of extradition cases currently before 

the English courts involving EAWs?  Reducing co-operation on security and criminal justice is not in 

the interest of either the UK nor the remaining EU27 states. However, the regulation of any future 

agreement to keep the UK-EU’s extradition relations running smoothly is critical and raises difficult 

questions. 

The (current) Home Secretary has described remaining in the EAW as a priority for the Government 

in Brexit negotiations. Similarly, the European Commission’s recent ‘non-paper’ on key elements for 

Brexit negotiations prioritises both ongoing judicial co-operation between Member States and the UK 

under EU law and ongoing administrative and law enforcement co-operation. 

This raises the prospect that the UK could find itself subject to the judgments of the Court of Justice 

of the EU (‘CJEU’) in order to retain membership of the EAW, but with no influence over either 

legislation, in the form of Framework decisions and directives, or case law, being unable to appear 

before the CJEU to put forward Britain’s interests there. 

Most difficult of all is this question: ‘What role will the Court of Justice of the EU have in regulating 

the UK’s future extradition relations with the EU?’ 

The prospect of the UK being in the European Arrest Warrant but without influence over how it is 

governed, amended and interpreted does not sit well with the UK Government’s stated desire to 

break the link with the CJEU. There are no obvious models to adapt. Professor Steve Peers of the 

University of Essex has noted (on Twitter) that Norway has adopted some EU criminal justice JHA 

measures which are not subject to the CJEU. Norway is not in the EAW. 

In the short term, if the UK can continue as a member of the EAW either permanently or under a 

transitional deal, there will be no change. The UK Government has accepted that the case law of the 

CJEU will continue to apply at the date of the UK’s exit from the EU.  What happens after that? Will 

English courts have to apply the case law of the CJEU as it stands at the date of exit, ignoring any 

future developments?  Or will they be willing to take account of subsequent CJEU decisions, even if 

we are no longer EU members and not subject to the CJEU’s jurisdiction for the purposes of operating 

the EAW? Practically, the existing case law of the CJEU, including the recent decisions in Bob-Dogi and 

Arranyosi will have the status of decisions of the Supreme Court. Superficially, how would this work 

in practice? Critically, if the CJEU changes its mind on a technical or substantive matter of EU law and 

reverses its earlier decisions the UK could be stuck with law that our EAW partners regard as out of 

date or incorrect. What becomes of mutual trust and confidence between Judicial Authorities where 

our partners cannot rely on us to interpret EU law in a uniform way?  



Paragraph 33 of the European Commission’s recent ‘non-paper’ suggests that the exit agreement and 

any agreement for future dispute settlement must contain ‘a provision according to which future 

case-law of the Court of Justice of the European Union intervening after the withdrawal date must be 

taken into account in interpreting such concepts and provisions should be included.’ What does this 

mean? An obvious interpretation is that any future extradition agreement between the UK and the 

EU would be subject to interpretation by the CJEU. Once again it is difficult to see how the EU 27 could 

agree that they will be subject to the case law of the Brussels court but the UK will be free to ignore 

the decisions of that court in interpreting the same agreement. In an area of law with as much at stake 

as extradition, the practical operation of such an agreement is critical. There will have to be 

compromises if both sides are to make it work. 

The Chairman of the Bar, Andrew Langdon QC says it is ‘difficult to see how the Supreme Court could 

be prevented from absorbing the future jurisprudence of the CJEU’ in the New Law Journal. That 

seems sensible enough but if English Courts after Brexit are to apply earlier decisions as if they 

emanate from the UK Supreme Court and can take account of future decisions, then it is hollow to 

suggest the UK’s link with the CJEU has been broken. 

In a recent blog the ICLR’s Paul McGrath asks ‘is reporting EU case law now a waste of time’ and opines 

that the precedence of EU law after Brexit ‘will disappoint the Brexiteers who yearn to see a great 

bonfire of regulations and EU-derived red tape. They will need to be patient.’ This raises the prospect 

of EU law after Brexit having a limited half-life: once the UK (or what is left of England and Wales) 

enacts new domestic law then EU law will cease to apply. However, the Government’s White Paper 

on Brexit states that new domestic law will takes priority over pre-existing EU law, but EU law that is 

in force at the time of exit will still take precedence over purely domestic law.  

All of this leads to a real prospect that ‘taking back control’ will leave the UK with less control over its 

extradition relations with the EU 27 than it has now. We may find ourselves subject to the current and 

future case law of the CJEU with no influence over it at all. The alternative is to accept the snapshot 

of EU law at the date we leave, risking the UK’s extradition law being trapped in stasis, frozen in time. 
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